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RECOMMENDED DECISION ON DEFENDANTS MOTION FOR SUMMARY
JUDGMENT

The defendants, Robert Graham and Michadl Shane, move for summary judgment on both counts
of the complaint." See Second Amended Complaint and Demand for Jury Trid (“Complaint”) (Exh. Gto
Docket No. 1 in Vertrue Inc. v. Graham, Misc. Docket No. 05-87-P-S). The current motion and its
associated pleadings are revised documents, submitted in accordance with my ora order of May 23, 2007
(see Docket No. 79) directing counsel for the partiesto revise and resubmit, at no cost to their respective
clients, the motion for summary judgment and dl associated pleadings from both sides of this case dong
with certification from loca counsd that the revised pleadings conform to the requirements of this court’s
Locd Rule 56, which the initid documents failed in many waysto do. | now recommend that the court

grant the motion.

! The complaint in this action was initially referred to the bankruptcy court, where the plaintiff was limited to claims for
fraud and for violation of the Connecticut Unfair Trade Practices Act (“CUTPA”). See Grahamv. Vertruelnc.,361BR 1,
3 (D.Me. 2006). The reference was thereafter withdrawn. Docket No. 1.



I. Summary Judgment Standards
A. Federal Ruleof Civil Procedure 56

Summary judgment is gppropriate only if the record shows*that thereisno genuineissue asto any
materid fact and that the moving party is entitled to judgment as a matter of law.” Fed. R. Civ. P. 56(C);
Santoni v. Potter, 369 F.3d 594, 598 (1« Cir. 2004). “Inthisregard, ‘materia’ meansthat acontested
fact has the potentia to change the outcome of the suit under the governing law if the dioute over it is
resolved favorably to the nonmovant. By like token, ‘genuin€ meansthat ‘the evidence about the fact is
such that areasonable jury could resolve the point in favor of the nonmoving party.’” Navarrov.
Pfizer Corp., 261 F.3d 90, 93-94 (1st Cir. 2001) (quoting McCarthy v. Northwest Airlines, Inc., 56
F.3d 313, 315 (1st Cir. 1995)).

The party moving for summary judgment must demonstrate an absence of evidenceto support the
nonmoving party’ s case. Celotex Corp. v. Catrett, 477 U.S. 317, 325 (1986). In determining whether
this burden is met, the court must view the record in the light most favorable to the nonmoving party and
give that party the benefit of dl reasonable inferencesin its favor. Santoni, 369 F.3d at 598. Once the
moving party has made a preliminary showing that no genuine issue of materid fact exists, the nonmovant
must “ produce specific facts, in suitable evidentiary form, to establish the presence of atridworthy issue.”
Triangle Trading Co. v. Robroy Indus., Inc., 200 F.3d 1, 2 (1t Cir. 1999) (citation and internal
punctuation omitted); Fed. R. Civ. P. 56(e). “Asto any essentid factua eement of its claim on which the
nonmovant would bear the burden of proof at trid, its fallure to come forward with sufficient evidence to
generate atridworthy issue warrants summary judgment to the moving party.” Inre Spigel, 260 F.3d 27,

31 (1t Cir. 2001) (citation and internd punctuation omitted).



B. Local Rule56

The evidence the court may congder in deciding whether genuine issues of materid fact exist for
purposes of summary judgment is circumscribed by the Locad Rules of thisDidtrict. SeelLoc. R. 56. The
moving party mugt firg file astatement of materid factsthat it dlamsarenotindispute. SeeLoc. R. 56(b).
Each fact must be set forth in a numbered paragraph and supported by a specific record citation. Seeid.
The nonmoving party must then submit aresponsive “ separate, short, and concise” statement of materia
facts in which it must “admit, deny or quaify the facts by reference to each numbered paragraph of the
moving party’ s statement of materia factq.]” Loc. R. 56(c). The nonmovant likewise must support each
denid or qudification with an gppropriate record citation. Seeid. Thenonmoving party may aso submitits
own additiond statement of materia factsthat it contends are not in dispute, each supported by a specific
record citation. Seeid. The movant then must respond to the nonmoving party’ s satement of additiona
facts, if any, by way of areply satement of materid facts in which it must “admit, deny or quaify such
additiond facts by reference to the numbered paragraphs’ of the nonmovant’s satement. See Loc. R.
56(d). Again, each denid or qudification must be supported by an appropriate record citation. Seeid.

Failure to comply with Loca Rule 56 can result in serious consequences. “Facts contained in a
supporting or opposing statement of materid facts, if supported by record citationsasrequired by thisrule,
ghall be deemed admitted unless properly controverted.” Loc. R. 56(e). In addition, “[t]he court may
disregard any statement of fact not supported by a specific citation to record materia properly considered
on summary judgment” and has “no independent duty to search or consider any part of the record not
specificaly referenced in the parties separate statement of fact.” 1d.; see also, e.g., Cosme-Rosado v.
Serrano-Rodriguez, 360 F.3d 42, 45 (1st Cir. 2004) (“We have congstently upheld the enforcement of

[Puerto Rico's smilar locd] rule, noting repeetedly that parties ignore it at their peril and thet failure to



present astatement of disputed facts, embroidered with specific citationsto the record, justifiesthe court’s
deeming thefacts presented inthe movant’ s statement of undisputed factsadmitted.”) (citationsand interna
punctuation omitted).
Il. Factual Background

The following undisputed materid facts are gppropriately supported in the revised statements of
materid facts submitted by the parties. The plaintiff isa Deaware corporation. Statement of Additiona
Materid Facts (“Plantiff’s SMIF’) (included in Vertrue Incorporated’ s Revised Opposing Statement of
Materid Facts (“Plantiff’ sResponsve SMF’) (Docket No. 88), beginning at 17) ] 1; Defendants Revised
Reply Statement of Materia Facts, etc. (“ Defendants Responsive SMF’) (Docket No. 95) §1. In 2003
its headquarters were located in Stamford, Connecticut. Id. The plantiff was formerly known as
MemberWorks Incorporated. 1d. 2. It markets and sdlls consumer discount membership programsin
such areas as hedth care, shopping, travel, entertainment and persona security. 1d. 3. Vitd Badcs, Inc.
(“VBI”) is a Maine corporation, Defendants Revised Statement of Materid Facts, etc. (“Defendants
SMF") (Docket No. 82) 1/ 1; Plaintiff’ sResponsive SMF 1 1, of which the defendants have been co-CEOs
and 50% shareholders at dl relevant times, Plaintiff’ s SMF 4; Defendants Responsive SMF 4. It was
formerly known as Tak America Incorporaion. Id. 7. VBI markets products through television
infomercids, radio commercids, print advertisng and direct retail sdes. Defendants SMF ] 2; Flaintiff’s
Responsive SMF 2. Defendant Graham livesin Horida. Raintiff’s SMF {1 5; Defendants Responsive
SMF 1 5. Defendant Shanelivesin New York. 1d. 1 6.

On or about June 1, 2000, the plaintiff entered into a Memberlink Agreement (the “ Agreement”)
with VBI under which VBI agreed to exdusvdy “upsdll” certain of the plaintiff’ s membership programsto

people who telephoned VBI in response to one if its advertisements for its own products. 1d. §10. In



return, the plaintiff agreed to pay sdescommissonsto VBI. 1d. §11. Under theorigind Agreement, VBI
recelved sdles commissons on aflat-fee basis. 1d. 12. The Agreement was set to expire by itstermson
December 31, 2003. Defendants SMF | 43; PlaintiffS Responsive SMF 43. On or about June 25,
2001 the plaintiff and VBI executed Amendment No. 2 to the Agreement, which changed theway VBI's
sdes commissons were calculated and paid. Plantiff’'s SMF § 13; Defendants Responsive SMF § 13.
Under thisamendment, if acustomer paid the entire annua membership without canceling the membership
within the first year, VBI would earn a percentage of the annua membership fee at that time as a
commisson. Id. 1 14. Under this amendment the plaintiff paid an amount caculated to anticipate
commissons that VBI might earn based on sdes that month (the “advance’). 1d. 15. The monthly
caculation of advances was based on (i) estimated sdes to be made in the upcoming month, which was
based on the prior month’'s actud sdes; (i) multiplied by a projected retention rate (initidly set at 40%),
representing the percentage of initid sdes the parties anticipated would pay the full annual fee prior to
cancding; (i) multiplied by the retall price of the program(s) in which such consumers enrolled;

and (iv) multiplied by acommission rate on firs-year sales (79%). 1d.  16.

Ina30-day “true-up,” in each month following an advance, the sdesamount estimated in the prior
month was reconciled to the actua sdes. 1d.  17. At 150 days and 360 days after an advance, the
advance was adjusted to reconcile the actua retention experience with the projected retention rate. 1d.
18. The projected retention rate used to ca culate monthly advances could be adjusted if it deviated from
the initid rate set by the Agreement, but only based on a three-month actud retention experience at a
different rate. 1d.  19. For gpproximately the first eighteen months after the new commission schedule
took effect, the retention rate of customers to whom VBI “upsold” the plaintiff’s products remained

consistent with the 40% projected retention rate. 1d. 120. InJanuary 2003, aspart of itsnew marketing



drategy, VBI began offering its customersafreetrid period of Focus Factor, one of itsproducts. 1d. 118,
86. The average retention rate for January, February and March 2003 turned out to be 25.7%. 1d. § 22.
In the spring of 2003 the plaintiff’s finance department reviewed information about the decline in the
retentionrate. 1d. 27. Tiffany Bennett, the plaintiff’ svice-president of finance, informed William Olson, the
plantiff’ s executive vice- president of client services, that the retention rate had fallen from the“high 30s or
40s’ into the“20s” 1d. 1 24-25, 28.

Olson then contacted the defendants by telephone and told themthat VBI’ s retention experience
had deteriorated dramaticaly. Id. § 29. Olson told the defendants that the plaintiff’s prior monthly
advances overpaid commissions to VBI as a result of the decline. Id. 30. He asked the defendants
whether they knew why the retention rate had dropped. 1d. 1 31. The defendants said that they did not
know why the rate had declined. Id. § 32. During one of severd telephone conversations with the
defendants about the drop in retention rates, Olson asked whether there had been any changein marketing.

Id. 111 33-34. At some point during these conversations, Olson informed the defendants thet the plaintiff
would lower the advance ca cul ation to recover more than one-haf million dollarsthet had beenpaidto VBI
under theexigting projected retention rate. 1d. §] 36. Thedefendantswere very concerned and upset by the
news that the plaintiff planned to reduce the May 2003 advance. Id. 11 36-37.

Olson reached an agreement with the defendants that was outside the terms of the Agreement to
provide VBI with an accommodation under which the plaintiff would give VBI a monthly advance of
$1,838,527 for April provided that VVBI agreed that this payment represented an overpayment of $574,540

that would have to be deducted from the May payment. Id. 7 43-44.2

2 The defendants have withdrawn, Defendants’ Response to Plaintiff’s Motion for Leave to Cure Inadvertent Filing Error,
(continued on next page)



On May 9, 2003 the defendants met with Olson, Bennett and Mdlissa Lunny a the plaintiff’'s
Stamford headquarters. 1d. §48-49. The primary topic at this meeting was the question why the actud
retention rate was dropping. 1d. 50. The defendants asked the plaintiff to be patient and to give them
timeto determinethecause. 1d. 53. They asked the plaintiff to defer the one-time deduction of $574,540
in VBI's commisson advance until July. Id. § 54. The defendants said that they needed the money
because, among other things, “they’d have a difficult time making payroll, thelir operating costs’ and
“mesting their obligations around marketing, operating costs, and cash flow.” Defendants SMF | 47,
Paintiff’'s Responsve SMF § 47. By theend of the meeting, the plaintiff had agreed to postpone until July
2003 the gpplication of the $574,540 deduction in the advance that the plaintiff would pay to VBI.
FAantiff’s SMF 1 56; Defendants Responsive SMF 156. The plantiff drafted aletter confirming this
agreement and Bennett passed the letter across the table to Graham, who sgned it. 1d. §57.

The defendants and representatives of the plaintiff held a second meeting in Stamford on June 3,
2003. 1d. 1160. At thismeeting, the defendants again Sated that they did not know why the actud retention
rate had dropped. 1d. 61. During thismeeting, the plaintiff agreed to adjust theway that the advancesand
“true-ups’ would be calculated for the rest of 2003. 1d. §62. To cdculae the amount thet the plantiff
would oweto VBI under the June 3 agreement, the plaintiff assumed that VBI would work to sal 40,000
new memberships per month. 1d. 64. Vertrue agreed to pay VBI monthly advances of $274,803 for

each of the next seven months based on thislevel of sdes. 1d. 65. The plaintiff advanced $274,803 to

etc. (Docket No. 101) at 2 n.1, their request that all of paragraph 44 of the plaintiff’ s statement of material facts other than
the statement that the new projected retention rate was 25.7% “ be stricken as unsupported by the testimony and exhibit
cited[,]” Defendants' Responsive SMF 1 44. The plaintiff initially filed the wrong document as the Exhibit FF cited in
paragraph 44 of its statement of material facts. Plaintiff’s SMF §44. The plaintiff’s unopposed motion for leave to replace
thisitem with the correct document, Plaintiff’s Motion for Leave to Cure Inadvertent Filing Error, etc. (Docket No. 99) is
granted.



VBI in June 2003. 1d. 1 66. Under its restructuring, the plaintiff paid VBI advances of $176,380 in July
2003 and $15,592 in August 2003. Id. § 75. This was the find payment made by the plaintiff.
Defendants SMF 1 42; Plaintiff’s Responsve SMF 1 42.

OnJuly 23, 2003 VBI wroteto Consumer Hedlth Benefits, Inc. ating that the two companieshad
“preliminary conversations. . . regarding aconsumer club pertaining to hedth related benefits and services.
If amutual agreement can be reached between the two companies, Vit Basics, Inc. intends to offer a
CBSI® membership dub to its customers” Plaintiff’'s SMF 1 78; Defendants Responsive SMF §78. In
August 2003 the plaintiff learned that VBl had breached the exclusgivity clausein the Agreement bedirecting
its Focus Factor customers to a competitor of the plaintiff’s Vita Hedth Plan. 1d. 79. On August 6,
2003 VBI entered into a contract with CBSl to sdl CBSI’s competing membership programs to its
customers. 1d. 80. On or about August 15, 2003 VBI started selling CBSI membership programstoiits
customers. 1d. 82.

Onor about August 16, 2003 VBI began reporting to the plaintiff salesthat were* exceptiondly low
involume” 1d. 183. When asked about the reason for this, VBI responded that there was a“dlitchinthe
sdles transmission process” Id. 184.* Internal VBI memos and other documents as early as December
2002 and continuing through April 2003 included statements anticipating that VVBI’ s change in marketing

strategy would lead to lower retention rates. 1d. §87. Olson would not have authorized any financid

% The plaintiff’s statement of material facts does not define “CBSI.” While the letters do not correspond to the initial
letters of Consumer Health Benefits, Inc., | assume from the context that the two entities are rel ated.

* The defendants purport to deny this paragraph of the plaintiff’s statement of material facts, but their denial actually
admits most of the paragraph, merely stating in support of the denial that “[t]he exhibit cited references Ms. Chadbourne
stating that there was a ‘glitch in the sales transmission process.’” Defendants’ Responsive SMF 1 84. | have
accordingly used that language instead of the words “a computer glitch” that are present in the plaintiff’ sversion of the

paragraph.



accommodationto VBI had the defendantstold him about VBI’ sarrangement with acompetitor inviolaion
of the Agreement or their knowledge of the anticipated declining retention rate. 1d.  91.

In June 2003 VBI gave the defendants millions of dollarsin digtributions, later classfied asloans.
Id. 1 94. The defendants transferred these operating funds because they were“ extraordinarily optimistic”
about thefinancid prospectsfor VBI over theremainder of the year and believed it would be the best year
financidly that VVBI had ever had. 1d. 195. VBI origindly recorded thetrandfersasdistributions, but VBI's
outside accountant and itsvice- president of finance advised that thetransfers had to bereclassified asloas

Id. 1 96. No documentation was created for these loans totding $3.8 million and no repayment was
intended unless and until future “distributions’ were earned. 1d. § 103. The defendants had VBI book
contingent future renewad commissions in a manner not compliant with generdly accepted accounting
principles. 1d. 1 100.

In June 2003 the plaintiff informed the defendantsthat it estimated the remaining 150- day “true-ups’
in 2003 would totd $3.8 million to correct for over-advancesin January through May 2003, based on an
estimate that retention rates would track at 20%. 1d. 1 101.

On December 2, 2004 a three-member pand of the American Arbitration Association held that
VBI wasin breach of the exclusivity clause of the Agreement as of August 6, 2003. 1d.  81. The pand
concluded that VBI was lidble to the plaintiff for unearned over-advances totaling $2,203,972 plus
prejudgment interest of $165,297. 1d. §1106. The pand dso avarded the plaintiff $1,189,269 in damages
for VBI’ sbreach of the exclusvity covenants of the Agreement, representing the panel’ s approximetion of
profitsthat theplaintiff would have earned if VBI had performed its contractud obligationsthroughout 2003.

Id. 111 107-08. The pand dso awarded the plaintiff punitive damages of $1,340,000, which included

attorney feesand costs. 1d. §110. The pand’s award stated that VBI “engaged in unfair and deceptive



acts and practices under the Connecticut Unfair Trade Practices Act in that [VBI] (a) made fraudulent
misrepresentations to induce [the plaintiff] to continue making monthly advances, (b) made fraudulent
misrepresentations to induce [the plaintiff] to dday the enforcement of its contractud rights, (C)
misappropriated [the plaintiff’'s] marketing methods and customer retention strategies and used those
methods in marketing a directly competitive product, (d) after recaiving demand from [the plaintiff] for the
return of over-advances in the amount of $3,800,000.00, [the plaintiff] depleted its cash assets in

goproximately the same amount, by making ditributions to [the defendants].” 1d. ] 109.

The plantiff has received approximately $1,340,000 from VBI in accordance with VBI's
bankruptcy plan of reorganization. Defendants SMF ] 56; Plaintiff’s Responsve SMF 1 56.

[11. Discussion
A. Fraud: Applicable Law

The defendants assume that Maine law gpplies to the plaintiff’ sfraud dam. Defendants Revised
Motion for Summary Judgment, etc. (“Motion”) (Docket No. 81) at 4-7. The plantiff contends that
Connecticut law gpplies. Vertrue's Revised Memorandum in Opposition to Defendants Mation for
Summary Judgment (“Opposition”) (Docket No. 87) at 13-15. Thereisasgnificant difference betweenthe
two states with respect to the elements of such aclam.

Pursuant to Maine law, adefendant isliablefor fraud if it “(1) makesafa se representation (2) of a
materid fact (3) with knowledge of itsfalsty or in recklessdisregard of whether it istrue or false (4) for the
purpose of inducing another to act or to refrain from acting in rdiance uponit, and (5) the plaintiff judtifiably
relies upon the representation as true and acts upon it to hisdamage.” S. Francis de Sales Fed. Credit
Union v. Sun Ins. Co. of N.Y, 818 A.2d 995, 1003 (Me. 2003) (citation and internd quotation marks

omitted). Under Connecticut law, theelementsof an actioninfraud are” (1) that afal se representation was
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made as astatement of fact; (2) that it was untrue and known to be untrue by the party making it; (3) that it
was made to induce the other party to act on it; and (4) that the latter did so act on it to his injury.”
Updike, Kelly & Spellacy, P.C. v. Beckett, 850 A.2d 145, 166 (Conn. 2004) (citation omitted). Maine
law alows recovery if the defendant acted in reckless disregard of whether the statement at issue wastrue
or false; Connecticut requires knowledge that it was untrue. Mainelaw requiresashowing that the plaintiff
judtifiadly relied on the statement; Connecticut merely requires actud reliance. Mane law requires dl
elements of the claim to be proved by clear, convincing and unequivoca evidence. Eatonv. Sontag, 387
A.2d 33, 36 (Me. 1978). Connecticut subjects only the firgt three of the four elements of the cause of
action to astandard of proof higher than the usud preponderance of the evidence. Duplissiev. Devino,
902 A.2d 30, 38 (Conn.App. 2006).

The parties appear to agree that this court’s jurisdiction in this case is based on the diversity of
citizenship of the parties. Opposition a 13; Defendants Revised Reply Memorandum, etc. (“Reply”)
(Docket No. 94) at 9-12. In such cases, when a clam based on state law is asserted, the court must
determinewhich state’ slaw to gpply. It doesso by gpplying the choice-of-law principles of theforum Sate,
which in this case is Mane. Levin v. Dalva Bros.,, Inc., 459 F.3d 68, 73 (1st Cir. 2006). Maine has
adopted the“ mogt Sgnificant contactsand relationships’ gpproach to the choice- of-law andyss. Flaherty
v. Allstate Ins. Co., 2003 ME 72, 1 16, 822 A.2d 1159, 1165.

The contacts to be considered are as follows:
(a) the place where the injury occurred;
(b) the place where the conduct causing the injury occurred;
(c) the domicile, residence, nationdity, place of the parties, and
(d) the place where the relationship, if any, between the partiesis centered.

Id. & at 1166. Here, theinjury aleged coud be characterized as having occurred in Connecticut, where

the plaintiff made the advances that appear to congtitute the damagesit dams, Complaint 11 33-34, 36, but

11



it could dso be characterized as having occurred, at least in part, in Maine, where VBI received the
payments from the plaintiff that are in issue, id. The place where the conduct causing the dleged injury
occurred could be Connecticut, New Y ork and/or Florida, wherethe defendants are alleged to have made
the misrepresentationsinvolved, id. 128-30, 32- 34, 42, or Maine, where VBI waslocated & therelevant
time and where it isdleged to have acted in amanner that led to the plaintiff’ s damages, id. 19-21, 37.
The“placg’ of the plaintiff is ether Delaware or Connecticut; the domiciles of the defendants are Horida
and New York. Theplacewheretherelationship of the partieswas centered wasmost likely Maine, where
VBI performed its duties and recelved the plaintiff’ s payments under the Agreement.

The plaintiff contendsthat these facts establish that Connecticut has the more Sgnificant relationship
to the dleged fraud and to the parties: “Connecticut is the state in which the injury occurred: i.e., where
Vertrue logt gpproximately $1.1 million as a result of the defendants fraud. Connecticut is dso where
Graham and Shane are dleged to have made the most materid of their misrepresentationsin this case—
during mestings a Vertrue's Stamford headquarters on May 9, 2003 and June 3, 2003 — . . ..
Connecticut also iswhere Vertrueisdomiciled.” Oppositionat 14-15.° The defendants’ response asserts
that Connecticut’ slaw, which they say dlows a plaintiff to act “entirely unreasonably and Hill recover for
fraud,” is“directly contrary to both Maineand New Y ork law” onthispoint, “plainly punitive,” *contrary to
the needs of theinterstate and internationd systems,” “contrary to the protection of justified expectations,”

“contrary to the basic policiesunderlying the particular fidd of law,” * contrary to certainty, predictability and

® The plaintiff also asserts that “the parties had justified expectations that Connecticut law would govern their
relationship, since the Agreement stated that it would be ‘governed by and construed under the laws of the State of
Connecticut.”” Opposition at 15. Aside from the fact that the defendants were not parties to the Agreement and have not
otherwise been shown to have agreed to be governed by any particular state’s law in any particular situation or
relationship, this factual assertion is not included in the plaintiff’s statement of material facts. Merely attaching the
Agreement to the complaint, Complaint § 7, or authenticating it, Revised Affidavit of John McVeigh (Attachment 1 to
(continued on next page)
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uniformity of result,” and “contrary to ease in the determination and gpplication of the law to be applied.”
Reply at 10-11 (interna punctuation omitted). The latter five items are among those listed in Section 6 of
the Restatement (Second) Conflict of Lawsto whichthe Maine Law Court referred in Flaherty. 2003ME
7216 n.4, 822 A.2d at 1166 n.4. Fird, thereisno“international system” involved inthiscase. Next, the
defendants have made no showing that the elements of a clam for fraud recognized by Maine, New Y ork
and Horidacondtitute a“basic policy underlying” thisfidd of law. Theargument that partiesdomiciledina
particular date are”judtified in expecting” partiesdomiciled in other Sateswith whomthey interactto actin
accordance with the law of their state when it differs from the law of the state of the domicile of the other
party is, asapractica matter, virtudly circular. 1tiscommon knowledgethet different Sateshave lawsthat
differ on some points, no one can be judtified in expecting someone from a different state to defer in such
circumstancesto the law of thefirst person’s state. How does one ever decide who isthe party entitled to
deference in such ardationship?

It appears to me, on balance, that Connecticut has the most Sgnificant relationship to the subject
meatter of this action and that its law should gpply to the fraud clam.

B. Fraud — Substantive Analysis

As evidence of the first two eements of the Connecticut test, the plaintiff asserts that “fdse
representations, known to be untrue, were made as statements of fact.” Oppodition at 16. It identifies
those representations as the following:

The defendants represented that they had no ideawhy retention rates plummeted

in 2003, while their own interna records created at that time reved that they
were awarefor monthsthat lower retention ratesresulted from VBI' saggressive

Docket No. 88)) 113 & Exh. L thereto, does not suffice in the context of summary judgment. | give no weight to this
factual assertion.
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new “Free Focus Factor” marketing program. The defendants dso told Mr.

Olson that VBI would have financid difficulties if Vertrue did not advance an

additional $542,540 in May 2003, then materialy delay the true-up procedures

— changing what the Agreement otherwise provided for — and a reasonable

jury could conclude that the defendants knew VBI would have no financid

difficulty operating with the lower Advance amount and reduced cash flows

because the defendants took millions of dollars of “disbursements/loans’ out of

the company’ s excess cash.
Id. The paragraphs of its statement of materia facts cited by the plaintiff in support of thefirs of thetwo
aleged misrepresentations establish only that the defendants were aware of internd VBI documents “as
early as December 2002 and continuing through April 2003” that included statements anticipating that
VBI’'s change in marketing strategy would lead to lower retention rates. Plaintiff’s SMF 1 87-88. This
does not establish that the defendants made the dlleged misrepresentation. For that, the plaintiff assertsthat
“the defendants are unable to contest that they made the representations’ becausethey “clamthey are able
to remember virtudly nothing about what they said during” the conversations and meetings a which the
plaintiff aleges they made the misrepresentations. Opposition at 16. | assume, since the plaintiff has not
cited to the summary judgment record with respect to the aleged misrepresentation itsdlf, that it meansto
refer to paragraphs 31-32, 34-35, 53 and 61 inthisregard. Id. at 4-7. Those paragraphs may farly be
read to assert that the defendants professed ignorance about the cause of the decline.

The defendants argue in response that the plaintiff “now seeks to redefine the purported
misrepresentation” from that aleged in their pleadings and discovery responses as arepresentation that the
defendants were surprised by the fact that there was adrop in retention ratesto a statement that they were
ignorant of the cause of the drop in retention rates. Reply a 6-7. They contend that “the Court should not

dlow achangein pogtion a this stage” 1d. a 7. However, the complaint, while it does dlege that the

defendants professed surprise at the lower retention rates, Complaint 9 30, aso dleges that “defendants
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were aware of the negative impact VBI’s marketing change had had on the retention of Program enrollees
and, in fact, had internd memos anticipating a lower Projected Retention Rate,” 1d. 31. These two
paragraphs, taken together, sufficiently dlege the plaintiff’s current theory. Similarly, the only discovery
response cited by the defendants, Reply at 6, sufficiently encompassesthe ” current” description of thefirst
dleged misrepresentation, see Vertrue Incorporated’s Supplementa Responses to Defendants
Interrogatories Nos. 7, 9, 10, 12 and 14 (Exh. 1 to Revised Reply Affidavit of Jeffrey M. Rodn, €c.
(Docket No. 96), at 2-7.

With respect to the second aleged misrepresentation, the plaintiff cites only one paragraph of its
satement of materid facts, Opposition a 16, as to which the defendants contend that the cited portion of
the summary judgment record does not support the paragraph, and they admit only that VBI gave them
digtributionsin the summer of 2003, Defendants Responsive SMF 194. The plaintiff’ scitation in support
of paragraph 94 is “McGrath Depodtion Transcript, Exhibit AA 116:19-117:19.” Paintiff sSMF {94.
That testimony establishes only that distributions were made to the defendants; it says nothing about the
aleged migrepresentations.  Deposition of Steven G. McGrath (Exh. AA to Revised Affidavit of John
McVeigh Authenticating Documents (Attachment 1 to Plaintiff’'s Responsve SMF)) a 116-17. This
omission, unlike that associated with the first aleged misrepresentation, has been identified by the
defendants, and the plantiff’ s earlier factua presentation in its memorandum of law aso cites only the
insufficient paragraph 94 of the plaintiff’ s statement of materid facts. Oppogtionat 10. Accordingly, | will
not consider the second dleged misrepresentation further.

The plaintiff next asserts that it has satisfied the third dement of the Connecticut test for fraud,
contending that the dleged misrepresentation il a issue“was designed to induce Vertruetogive VBI more

money.” Oppodtion at 16. Because the defendants, the only shareholders of VBI, “stood to benefit
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persondly by inducing Vertrueto overadvance moremoney to VBI,” the plaintiff asserts, without citationto
authority, “ajury could concludethat they intended to induce Vertruetodo so.” Id. at 17. Thedefendants
do not respond directly to this argument, choosing instead to contend that the plaintiff’s argument

“impermissibly seeksto usethedigtributionsVBI made to the defendants asthebasis of itsclam,” because
“[t]his Court and the Bankruptcy Court have made clear that the plaintiff is prohibited from asserting any
impropriety with regard to the distributions.”  Reply at 7-8. Sincel am not considering the second dleged
misrepresentation, the only onewhich the plaintiff seeksto support with referencesto thedistributions, | do
not condder thisargument, although | disagree with its characterization of the usewhich thedefendantsseek
to make of the fact that the distributions occurred.

Of course, a court cannot base its summary judgment decison on the fact that a party has not
responded to a particular argument. Vélez v. Awning Windows, Inc., 375 F.3d 35, 42 (1st Cir. 2004).
The problem with the plaintiff’ s third-element position with respect to the first dleged misrepresentation is
that thereis nothing inherent in the profession of surprise a the decline in retention rates or of ignorance as
to the cause of that phenomenon that compels the conclusion that, if fase, such a satement was made to
induce the plaintiff to act on it by giving VBI more money. Indeed, asthe defendants point out, Motion at
15-16, such a statement is more likely to evoke from a reasonable person in the plaintiff’s podtion the
response that it will not give VBI any moremoney a dl, at least not until areasonable explanation isgiven,
rather than to give VBI even more money than it would otherwise be entitled to under the parties’ existing
contract.

This makesit unnecessary to condder the plaintiff’ s argument with respect to the fourth and find
element of afraud claim under Connecticut law. Themotion for summary judgment should be granted asto

Count I.
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C. TheCUTPA Claim
The plaintiff asserts that “[t]he defendants do not argue anywhere in their Motion that they are
entitled to summary judgment on Vertrue' s clams under CUTPA.” Opposdtionat 20. That isnot entirely
accurate. The defendants did contend that “[t]here does not appear to be adispute that if Vertrue' sfraud
cdamfals, its CUTPA damfalsaswadl. . . . Thus thefocusis on thefalure of the plantiff’ sfraud clam,
which necessar[il]y resultsin thefalureof Vertrue sCUTPA clamaswell.” Motionat 4n.5. | do not see
any such agreement in the plantiff’'s submissons; in fact, the plaintiff asserts that “there are numerous
circumstances where one can prove a violation of CUTPA on facts that are insufficient to prove fraud.”
Oppodition a 20. The defendants quote a statement of the bankruptcy judge which they characterize as
“recogniz{ing]” that their view of the interrelationship of the two damsis correct, Motion a 4 n.5, but |
cannot read the quoted language so broadly. In the absence of any other reason why the CUTPA clam
should fail when the fraud clam falls, regardiess of the reason for the falure of the fraud dam, | will
consider the CUTPA claim on its merits.
The only argument made by the defendants that | have not yet addressed, which does appear to
apply to both thefraud and the CUTPA claims, isthe contention that the plaintiff has sustained no damages
Motion at 7-8, Reply at [1]-5. Ther argument gppearsto bethat, because the plaintiff initidly pursued a
clam for $3.8 million againg VBI in arbitration and the parties stipulated that by the time the contact
terminated the overadvance had been “reduced” to $2.2 million, an amount that isincluded in the arbitration
award and is being paid in accordance with VBI’ s bankruptcy plan, the plaintiff has dready “recovered”

$1.6 million, an amount in excess of the $1,041,315 which it seeksto recover inthisaction. Motionat 7-8.
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They assart that the plaintiff accordingly has not been injured and thus may not recover againgt them, citing
Hyde v. Shine, 199 U.S. 62 (1905).° Id. at 8.

This argument ignores the very red difference between the concepts of injury and damages. In
Hyde, the Supreme Court expresdy regected the argument that a plaintiff who received the same
congderation that it would have received in the absence of the alleged fraud may not bring an action for the
fraud. 199 U.S. at 81. Indeed, as the plaintiff points out, Opposition a 22, under Connecticut law, a
plaintiff may seek damages that are duplicative of dl or part of the damages avarded to athird party ina
separate proceeding under atheory of joint and severd ligbility, Haynesv. Yale-New Haven Hosp., 699
A.2d 964, 967 n.6 (Conn. 1997). | cannot determine from the summary judgment record whether the
plaintiff hasrecelved dl of the money due it under the bankruptcy plan; the plaintiff certainly assertsthat it
has not, see, e.g., Plaintiff’ sResponsve SMF 57, Plaintiff sSSMF {1115-16. Thelaw only requiresthat
the plaintiff not actualy recover its damages more than once. On the showing made, the defendantsare not
entitled to summary judgment on atheory that the plaintiff has aready received— as opposed to should at
some future point recelve — payment of dl of its clamed damages.

Beyond thisissue, the plaintiff provides very little discusson of the eements of its CUTPA clam,
relying instead on broad generdities, i.e., “CUTPA ‘ proscribes a broader range of conduct than did the
common-law action for innocent misrepresentation,” Opposition at 20; “afinding of fraud is sufficient to
establish aviolation of CUTPA,” id.; and “each of Graham and Shan€' s fraudulent misrepresentations to
Vertrue condtituted an unfair trade practice under Connecticut law[,]” id. a 13. | have dready

recommended summary judgment on the plaintiff’ sfraud clam, thereby digposing of at least the second of

® Counsel for the defendants is reminded that a citation following a word-for-word quotation from a specific case,
(continued on next page)
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these three arguments and possibly the third. The first argument is so generd asto be meaninglessin the
context of the plaintiff’ s specific gatutory clam. The statute may well proscribe abroader range of conduct
than did the common-law action for innocent misrepresentation, which is not involved in this casein any
event, but in order to survive a motion for summary judgment, the plaintiff must at aminimum identify the
conduct of these defendantswhich it contendsviolates CUTPA and why it contendsthisisso. The“why’ is
completely missng from both the first and the third conclusory arguments presented by the plaintiff.

Accordingly, the defendants are entitled to summary judgment on the CUTPA clam.

V. Concluson

For the foregoing reasons, | recommend that the defendants motion for summary judgment be

GRANTED.
NOTICE

A party may file objections to those specified portions of a magistrate judge’s report or
proposed findings or recommended decisions entered pursuant to 28 U.S.C. 8§ 636(b)(1)(B) for
which de novo review by the district court is sought, together with a supporting memorandum,
within ten (10) days after being served with a copy thereof. A responsive memorandum shall be
filed within ten (10) days after thefiling of the objection.

Failuretofileatimely objection shall constitute a waiver of theright tode novo reviewby
the district court and to appeal the district court’s order.

Unlessthedistrict judge directs otherwise, the objecting party must promptly arrangefor
transcribing the record, or portions of it, in accordance with Fed. R. Crim. P. 59(b)(2).

Dated this 17th day of July, 2007.

/s David M. Cohen

David M. Cohen
United States Magidtrate Judge

enclosed in quotation marks, must include a specific page reference, not merely a citation to the first page of a case,
however old that case may be.
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